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STATEMENT OF QUESTION PRESENTED. 

1. The question is whether the United States District 
Court for the District of Columbia, Holding a Bankruptcy- 
Court, has summary power, at the instance of a claimant, 
over an attorney, as an officer of the court, to require the 
attorney to account for a dividend paid to him in the pro¬ 
ceedings as an attorney for the claimant where it is alleged 
by the claimant that the attorney specifically agreed not to 
charge a fee for the services of filing a proof of debt, but 
in violation of the agreement deducted a fee of one-third 
of the dividend. 
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IN THE 


United States Court o! Appeals 

For the District of Columbia Circuit. 


No. 10,786. 


SIDNEY J. ABRAHAM, MARJORIE S. BLONDHEIM, 
EARL BLONDHEIM, ETHEL A. BASKIN, ROSE 
ABRAHAM, Appellants, 

v. 

LEON M. SHINBERG, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order (J. A. 28) of the United 
States District Court for the District of Columbia, sitting 
as a court of bankruptcy, dismissing a Petition for Review 
and affirming the Referee in Bankruptcy in Dismissing 
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(J. A. 2) a Petition for a Summary Order (J. A. 12) filed 
by the appellants (petitioners below) to require the ap¬ 
pellee (respondent below) as an attorney at law to turn 
over the proceeds of a bankruptcy dividend paid to him 
under a power of attorney filed with the proofs of claim 
in this bankruptcy proceeding. The United States District 
Court for the District of Columbia, Holding a Bankruptcy 
Court, had jurisdiction by the virtue of Title 11, Chapter 
2, Section 11 (7) of the United States Code and Title 11, 
Chapter 5, Section 67(c), United States Code, and also by 
virtue of the inherent summary power of the Court over 
its Trustees and officers. This Court has jurisdiction to 
review the judgment by virtue of Title 11, Chapter 4, Sec¬ 
tion 27 of the United States Code. 

STATEMENT OF THE CASE. 

On the 22nd day of March, 1950, appellants filed with the 
Referee in Bankruptcy, a petition for a Summary Order 
(J. A. 12) to require Appellee Leon M. Shinberg, an attor¬ 
ney at law to summarily turn over to appellants the pro¬ 
ceeds of a bankruptcy dividend paid to Shinberg. It was 
alleged that Shinberg collected $14,943.76 for claimants but 
only offered to turn over two-thirds thereof, retaining one- 
third of the amount, or $4,981.25, as his fee for services in 
filing the proofs of claim (J. A. 2). The petition further 
alleged that W. D. Howard’s, Inc. was adjudged bankrupt 
on January 7, 1947. (J. A. 12). Prior to the first meeting 
of creditors on February 7, 1947, (J. A. 7) Shinberg, an at¬ 
torney at law, offered to prepare on behalf of appellants 
who were creditors of the bankrupt, proofs of claim on the 
usual printed forms with powers of attorney in order that 
Shinberg could vote the claims in his favor for the office of 
•Trustee in Bankruptcy of the estate. (J. A. 13). He ex¬ 
pressly agreed to charge no fee for these services. (J. A. 
13). On February 6,1947, one day prior to the first meeting 
of creditors, the proofs so prepared were filed (J. A. 2, 3, 
4, 5). Shinberg voted said claims for himself and there- 
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after was appointed one of three trustees of the estate 
(J. A. 13) on February 7, 1947 (J. A. 7). 

From February 7, 1947, to November 1949, the estate 
was liquidated by the trustees of whom Shinberg was one, 
and a first and final dividend was order paid to creditors in 
November, 1949 (J. A. 11, 13). Under the power of attor¬ 
ney, Shinberg could vote the claim only (J. A. 5), but as one 
of the trustees paid the proceeds to himself as attorney for 
appellants (J. A. 13). 

On these facts, the Referee in Bankruptcy issued a Rule 
to Show Cause directed to Shinberg (J. A. 15). On April 
25,1950, Shinberg filed his answer (J. A. 16) in which Shin¬ 
berg admits he agreed to make no charge for filing the 
formal proofs of claim (J. A. 16). 

On May 19, 1950, without a hearing on the merits, the 
Referee discharged the Rule and dismissed the petition 
“for lack of jurisdiction” (J. A. 2). Within the statutory 
time, appellants petitioned the District Court (J. A. 22) for 
review of the Referees Order. Judge Kirkland filed an 
opinion and Order on July 31, 1950, sustaining the Referee 
(J. A. 28). The appeal was noted to this Court on August 
28, 1950 (J. A. 28). 
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STATUTES, RULES AND REGULATIONS. 

Statutes. 

11 United States Code 11(a), (June 22,1938, ch. 575, Sec. 1, 
52 Statutes 842) 

The Courts of the United States hereinbefore defined as 
courts of bankruptcy are hereby created courts of bank¬ 
ruptcy and are hereby invested, within their respective ter¬ 
ritorial limits as now established or as they may be here¬ 
after changed, with such jurisdiction at law and in equity as 
will enable them to exercise original jurisdiction in proceed¬ 
ings under this title, in vacation, in chambers, and during 
their respective terms, as they are now or may be hereafter 
held to. 

11 United States Code 11(a)(7) (June 22,1938, ch. 575, Sec. 
1, 52 Statutes 842) 

Cause the estates of bankrupts to be collected, reduced to 
money and distributed, and determine controversies in rela¬ 
tion thereto, except as herein otherwise provided, and de¬ 
termine and liquidate all inchoate or vested interests of the 
bankrupt’s spouse in the property of any estate, whenever 
under the applicable laws of the State, creditors are empow¬ 
ered to compel such spouse to accept a money satisfaction 
for such interest. 

11 United States Code 11(b) (June 22,1938 Ch. 575, Sec. 1, 
52 Statutes 842) 

Nothing in this section contained shall be construed to 
deprive a court of bankruptcy of any power it would pos¬ 
sess were certain specific powers not herein enumerated. 

11 United States Code Section 76 (c)(1) (June 22,1938 Ch. 
575, Sec. 1, 52 Statutes 840) 

When the trustee does not conduct the business of the 
bankrupt, such sum as the court may allow, but in no event 
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to exceed 6 per centum on the first $500.00 or less, 4 per 
centum on moneys in excess of $500.00 and not more than 
$1,500, 2 per centum on moneys in excess of $1,500, and not 
more than $10,000, and 1 per centum on moneys in excess of 
$10,000, upon all moneys disbursed or turned over by them 
to any persons, including lienholders: Provided, however, 
That if in any case, after the trustee has paid all expenses 
of administration and has realized upon all available assets, 
the maximum compensation allowable to him hereunder 
does not exceed $100, the court may of its own motion allow 
the trustee a fee which with the commissions, if any, paid 
or to be paid him, shall not exceed $100. 

Rules. 

Rule 2, Federal Rules of Civil Procedure: 

“There shall be one form of action to be known as civil 
action”. 

Regulations. 

Order 37 of the General Orders and Forms in Bankruptcy. 

(11 United States Code, Sec. 53, ch. 541, Sec. 30, 30 Stat¬ 
utes 554, eff. February 13, 1939). 

In proceedings under the Act the Rules of Civil Proce¬ 
dure for the District Courts of the United States shall, in 
so far as they are not inconsistent with the Act or with 
these general orders, be followed as nearly as may be. But 
the court may shorten the limitations of time prescribed 
so as to expedite hearings, and may otherwise modify the 
rules for the preparation or hearing of any particular pro¬ 
ceeding. As amended Jan. 16, 1939, eff. Feb. 13, 1939. 

STATEMENT OF POINTS ON APPEAL. 

1. The Court erred in affirming Referee’s Order dismiss¬ 
ing petition for Summary Order for payment of dividend 
and dismissing Order to Show Cause, filed herein on the 
18th day of May, 1950. 
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2. The Court erred in holding that the Bankruptcy Court 
had no summary jurisdiction over the subject matter of 
this action. 

3. The Court erred in not holding that the Bankruptcy 
Court had summary jurisdiction over the subject matter of 
this action. 


SUMMARY OF ARGUMENT. 

I. 

A United States District Court Sitting as a Bankruptcy 
Court, is a Court of Record and Has All of the Powers of a 
Court of General Jurisdiction in Order to Properly Admin¬ 
ister the Bankruptcy Act. 


n. 

A United States District Court, Sitting as a Court in 
Bankruptcy, Has Summary Power to Hear and Determine 
Controversies Between Creditors of Bankrupt Estates and 
Their Attorneys Over the Disposition of Dividends Ordered 
to be Paid to Creditors Where the Attorney in the Cause, 
Who Was Also One of the Three Trustees, Withheld a One- 
Third Contingent Fee, Which the Creditors Allege He Had 
Agreed Not to Charge, and Which Was Deducted by Him 
From the Amount Which He Had Collected For His 
Clients. 

ARGUMENT. 

I. 

A United States District Court Sitting as a Bankruptcy 
Court, is a Court of Record and Has All of the Powers of a 
Court of General Jurisdiction in Order to Properly Admin¬ 
ister the Bankruptcy Act. 

Appellee contends that the Bankruptcy Court lacks jur¬ 
isdiction in a summary way to deal with the present dispute 
concerning the deduction by him, as an attorney’s fee of a 



one-third contingent fee out of the amount declared as a 
dividend by the Bankruptcy Court to the appellants (credi¬ 
tors). In paragraph number three of the verified answer of 
the appellee (J. A. 16), the position of the appellee is set 
forth. In one portion of the paragraph, he states that he 
told the petitioners inter alia “That as a matter of form he 
would prepare and file formal proofs of claim in the bank¬ 
ruptcy cause without compensation, but that he could not 
devote other time or attention to the bankruptcy matter 
without compensation.” He then states that he advised 
the petitioners that he would undertake to make a full in¬ 
vestigation as to the affairs of the bankrupt and to advise 
them and take all proper action for allowance of their 
claims as creditors upon the verbal agreement that he 
would be paid for such representation a fee similar to that 
of another matter he was handling for them. This agree¬ 
ment he alleges was one-third of any amount he collected 
or recovered from the bankruptcy case. Appellant admitted 
the collection of the money under the power of attorney 
and that he deducted the sum of $4,981.25 (J. A. 18, 21) 
from the sum for his fee and remitted the balance to the pe¬ 
titioners but that they refused to accept this payment. 

The appellants have alleged in paragraph two of their 
verified petition that the attorney offered to prepare and 
file the proofs of claim herein on their behalf as creditors 
of the estate in order that he could vote such claims in his 
favor for the office of Trustee in Bankruptcy. They further 
allege that he expressly agreed to charge no fee* for the 
preparation and the filing of said claims. 

The court below held it had no jurisdiction to determine 
the controversy in a summary proceeding and dismissed 
the petitions without a hearing on the merits. This we con¬ 
tend was error. 

Title 11, United States Code, Section 11(a) (supra, p. 4) 
provides: 


* Emphasis supplied. 
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“The courts of the United States hereinbefore de¬ 
fined as Courts of Bankruptcy are hereby created 
Courts of Bankruptcy and are hereby invested within 
their respective territorial limits as now established or 
as they may be hereafter changed, with such jurisdic¬ 
tion at law and in equity as will enable them to exer¬ 
cise original jurisdiction in proceedings under this act, 
in vacation, in chambers, and during their respective 
terms, as they are now or may be hereafter held, to 
...” (Italics supplied). 

Title 11, United States Code, Section 11(b) (supra, p. 4) 
provides that 

“Nothing in this section contained shall be construed 
to deprive a court of bankruptcy of any power it would 
possess were certain powers not herein enumerated”. 

The Bankruptcy Court is no different from any court of 
general jurisdiction as to matters which are within the stat¬ 
utory intendment. Collier on Bankruptcy, Vol. 1, pp. 2104, 
p. 143. The abolition of the distinction between law and 
equity of Rule 2 of the Federal Rules of Civil Procedure 
(supra p. 5) together with the phrase in the opening sen¬ 
tence of Title 11, United States Code, Section 11 (a) (supra 
p. 4) implies the exercise of jurisdiction at law. The Fed¬ 
eral Rules of Civil Procedure are applicable to proceedings 
in bankruptcy, General Order 37 (supra p. 5). In matters 
of administration, the courts of bankruptcy exercise sum¬ 
mary jurisdiction. Collier on Bankruptcy, Vol. 2, pp. 23.04, 
p. 446. 
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n. | 

i 

A United States District Court, Sitting as a Court ini 
Bankruptcy, Has Summary Power to Hear and Determine 
Controversies Between Creditors of Bankrupt Estates and 
Their Attorneys Over the Disposition of Dividends Ordered 
to be Paid to Creditors Where the Attorney in the Cause, 
Who Was Also One of the Three Trustees, Withheld a One- 
Third Contingent Fee, Which the Creditors Allege He Had 
Agreed Not to Charge, and Which Was Deducted by Him 
From the Amount Which He Had Collected For His 
Clients. 

I 

While there appears to be no case in point of a bank¬ 
ruptcy court exercising its summary power over an attor¬ 
ney under circumstances such as these, the law seems plain 
that it has both express and inherent jurisdiction to do so. j 
When appellee became a member of the bar of that court, | 
he became an officer of the court and subject to the exercise i 
of its jurisdiction precisely as an officer of the Army or 
Navy submits to the jurisdiction of courts-martial. From | 
time immemorial courts have exercised summary jurisdic¬ 
tion over attorneys. 

The court deciding In re Schell, 128 N. Y. 67, 27 N. E. j 
957, (1891) said on page 68, inter alia: 

“The usual and ordinary remedy of a party, for the 
enforcement of a claim against another, is an action in j 
a court of law or equity, but, as between attorney and 
client, it has long been settled that a proceeding of this 
character, to compel an attorney to pay over money 
received by him and which belongs to the client, may be j 
entertained and is within the power of the court. The j 
principle upon which this exceptional remedy is based, 
is the power which the court has over its officers ...” 

i 

I 

Forty three years later, the court in the same state In re 
Rokohly 258 N. Y. S. 903,144 Misc. 66, (1932) on a summary j 
petition to compel an attorney to pay over money collected 
on a judgment amounting to $269.53 where he charged a ! 
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total fee of $104.13, stated on page 904 that “every court of 
record has control over the attorneys practicing in the 
court”. “If”, the court said, “the Plaintiff starts an ac¬ 
tion at law in the Municipal Court against the attorney, it 
is possible for him to ask for a jury trial and tie the matter 
up for seven to eight months”. 

In Union Building and Savings Association, etc. v. Sou- 
derquist, et al, 115 Iowa 695, 87 N. W. 433 (1901) involving 
a summary motion against an attorney to recover the pro¬ 
ceeds of a judgment collected by him in which the attorney 
claimed the client owed him more than the judgment, the 
court sustained the motion saying on page 434: 

“There is nothing unreasonable or unjust in com¬ 
pelling the attorney, as an officer of the court, to answer 
summarily as to money collected for his client. The 
law is not of the absurdity of holding that, after a client 
has spent years in collecting through his attorney a 
lawful demand, he shall be put to spending as many 
more to collect it from his attorney and, if that attor¬ 
ney shall not pay, then try the same track again * Bank 
v. Todd, 52 N. Y. 489; Burns v. Allen, 15 R. I. 32, (23 
Atl. Rep. 35, 2 Am. St.—Rep. 844). The fact that the 
client has a legal remedy for the recovery of the money 
does not affect the right of the court to see that its own 
officer does not act contrary to his duty. In re Grey 
(1892) 2 Q. B. 440. In the summary proceeding the 
court has the power to adjust any set off which the at¬ 
torney may have on account of fees or other charges 
due to him in connection with the proceeding in which 
he received the money in question, or as a result of 
any other services for which he has a lien or money of 
his client coming into his hands.” 

The case of Mundy et al. v. Scha/ntz et al., 30 Atl. 322 
(Court of Chancery, N. J. 1894) involved an original action 
to foreclose a mortgage and was brought by Mundy et al, 
executors, against Schantz et al. The complainants then 
petitioned for an order against their attorneys to turn over 


Emphasis supplied. 
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funds collected which was granted. It appeared that com¬ 
plainants turned over to their attorneys a foreclosure suit 
with no stated fee agreement, which was accomplished with¬ 
out opposition. In the judgment, costs were taxed, includ¬ 
ing an allowance to the attorneys. Thereafter the attor¬ 
neys remitted only part of the money claimed to be due by 
complainants and withheld the balance as a fee in addition 
to the fee in the taxed costs claiming that additional ser¬ 
vices were rendered on the matter and for which the taxed 
fee was not full compensation. In holding that the attor¬ 
neys were only entitled to the taxed costs we find the Court 
saying on page 325: 

“The power of the court to deal with this matter in 
this summary manner was questioned, and it was urged 
that the complainants should be left to their action at 
law, giving the solicitors an opportunity to set off their 
claim for services. If their claim arose out of matters 
outside the proceeding in this cause the point might be 
well taken, but the question involves their conduct in 
the cause as officers of the court, and, with regard to 
such matter, I understand them to be subject to this 
summary order of the court. It is common practice to 
order an attorney or solicitor to pay over money which 
he has received in his capacity as an officer of this 
court. These cases establish the doctrine that it mat¬ 
ters not that the money did not come into the hands of 
a solicitor in the course of a suit; the question is 
whether it came into his hands in his character of at¬ 
torney or solicitor of the court”. 

The leading case in this jurisdiction is Diggs v. Thurston , 
39 U. S. App. (D. C.) 267. Speaking for the court, Mr. 
Justice Robb said that summary proceedings under Sec. 
219 of the District of Columbia Code against an attorney 
“is at least as broad as the common law”. The attorney 
in that case was chargeable with bad faith because he had 
concealed the fact that he was to receive one-half the fee 
of a second attorney in addition to the fee of 20% which 
his client agreed to pay him. 
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The case of Lynde v. Lynde (1902) 64 N. J. Equity 736, 52 
Atl. 694, 58 L. R. A. 471, 97 Am. St. Rep. 692, appears to be 
closely analogous to the present case. Mrs. Lynde filed a 
petition against her solicitor in a divorce matter between 
her and her husband asking that her solicitor be required to 
pay into court the sum of $38,500.00 which he had received 
from the defendant, her husband, in the cause in settlement 
of a controversy about alimony, so that of the said sum a 
reasonable fee might be fixed and allowed to the solicitor for 
the services rendered to her. She had alleged that there 
w^as no express agreement between her and her solicitor as 
to his compensation. He alleged an agreement for a con¬ 
tingent fee based upon the amount of recovery. The lower 
court refused the relief on the grounds that the facts shown 
did not solicit the exercise of the summary power of the 
court on the solicitor. On the appeal, it was shown that the 
money was collected by the solicitor through a power of 
attorney granted to him by his client. 

The appellate court said on page 697 inter-alia: 

“Before proceeding to a consideration of the merits, 
a question of jurisdiction requires to be dealt with. The 
fundamental ground upon -which rests the jurisdiction 
that is invoked in the present proceeding is that attor¬ 
neys and solicitors are officers of the respective courts 
in which they practice. They, like judges, clerks, and 
sheriffs, are a part of the machinery of the law created 
for the administration of justice. It is obvious that 
justice is not executed by the entry of a judgment or 
the making of a decree in favor of one suitor and 
against another; nor is it completely executed when 
the defeated suitor is required to discharge the liabil¬ 
ity thus imposed. 

“If payment is made by him to the opposing solici¬ 
tor, it is made to an officer of the court, and in a broad 
sense is paid into court,—as truly so as if paid to the 
clerk. 

“In order completely to execute jurisdiction, it still 
remains for that officer’s just compensation to be paid, 
and for the successful suitor to be dismissed with the 
net avails of the litigation. It is on the grounds of this 
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relation that courts of justice, in favor of their officers, 
enforce a lien upon moneys, papers, and documents 
that have come to their hands in the course of their 
duties, to secure the payment of their fees. It is on 
the same ground that courts enforce the equitable rights 
of an attorney or solicitor against the proceeds of a 
judgment or decree not yet collected, and it is upon this 
ground that, when it appears that an attorney or solici¬ 
tor has received in his capacity as an officer of the court 
any moneys which his duty requires him to pay over to 
the client, the court, if necessary, assumes its summary, 
disciplinary, punitive powers, to require the attorney 
or solicitor to do justice to the client. * * *” 

In disposing of the case the court held that the solicitor 
could be compelled to pay the money into court and that the 
court should then proceed in a summary way to ascertain 
what is reasonable compensation for the solicitors profes¬ 
sional services rendered on behalf of his client. 

Also in the case of Anderson, Guardian v. Bosworth, 15 
R. I. 443, (1887) the Court said inter-alia: 

“It is now well settled that the jurisdiction extend? 
to any matter in which an attorney has been employed 
by reason of his professional character.” The court 
cited in re Aitken, 4 Barn., 47, 49; Grant’s case 8 ABB. 
Pr. 357; Ex party Saats, 4 Cow. 76. I 

i 

In the case of Burns v. Allen in the Sup. Ct. of Rhode 
Island (1885). 15 Rhode Island 32; 23 Atl. 35, which inf 
volved a petition by Burns for an Order on Allen, an attor¬ 
ney, to turn over money collected by him to Burns, the 
court said inter-alia on page 36: 

j 

“In Orr v. Tanmer, 12 R. I. 94, the court recognized 
the liability of an attorney at law to summary procf 
ess for the payment of money in his hands belonging 
to his client. See, also, Bank v. Todd, 52 N. Y. 489; Ip 
re Fincke, 6 Daly, Ill: In re Bleakley, 5 Paige, 311; ip 
Re Aitkin, 4 Barn. & Aid. 47. Proceedings of this kind, 
however, cannot be entertained when the case simply 
presents a difference of opinion as to the fair amount 
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to be retained for services. The court cannot thus un¬ 
dertake to adjust accounts between counsel and client. 
But when an attorney withholds the whole, or a sum so 
much exceeding a proper or justifiable charge as to 
amount to a breach of his duty and to raise a presump¬ 
tion of bad faith* the court which admits him to the 
privilege of practicing at its bar should require of him 
the fulfillment of the obligations that attend the privi¬ 
lege. 

“Such a process is not, as contended by the respon¬ 
dent, in contravention of his right of trial by jury. He 
is an officer of the court; he has taken an oath that he 
will demean himself, as an attorney and counselor of 
the court, ‘uprightly and according to law.’ When the 
court undertakes to enforce this plain duty of its offi¬ 
cer, it is doing that which a jury trial cannot do. It 
does not undertake, primarily, to settle the rights and 
credits of the parties, but only to require that its offi¬ 
cers do not make illegal exactions, nor deny to clients 
their indisputable rights. A jury is the tribunal to 
settle what is fairly due to the parties under their con¬ 
tract. Except incidentally, the court does not touch 
that matter in a proceeding like this, but simply acts 
with reference to an excess so apparent as to amount 
to misconduct.’* 

The summary proceeding against an attorney charged 
with wrongfully withholding money or property belonging 
to his client does not necessarily infringe on any right of 
the attorney for trial by jury. See Davies v. Patterson, 
132 Ark. 484, 201 S. W. 504. Balogh v. Jackson, 272 Pa. 
Appeals 4S2,116 Atl. 377. 

In the absence of statutory regulations, which is the situ¬ 
ation in this jurisdiction, the question whether the court 
should proceed in a summary matter or remit the client to 
a trial at law by a jury is not one governed by any rigid 
rule which can be abstractly and formally stated. It is a 
matter resting in the sound discretion of the court. See 
Charest v. Bishop, 137 Minn. 102, 162 N. W. 1063. 


* Emphasis supplied. 
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The offer in the present case to gratuitously file the claim j 
in exchange for the voting rights barred the appellee from 
charging a fee. Making a charge of one-third of the divi¬ 
dend in spite of his express agreement constituted such lack; 
of good faith as to subject him to summary proceedings for 
the return of the money so withheld. 

In the event that jurisdiction of this matter is rejected 
by the Bankruptcy Court, it would seem that the court 
w T ould also be compelled to reject any summary power over 
an attorney for a creditor who received money as compen¬ 
sation from the bankrupt to perform or refrain from per-; 
forming some act or service either for or on behalf of the 
bankrupt in connection wfith the proceeding. Surely this 

i 

cannot be correct. 

To limit the scope of the court to deal only wfith charges 
of the attorney for the bankrupt and trustee is not sensible 
and wmuld defeat the whole purpose of the Act since it 
would open the door to many reprehensible transactions! 
without possible disciplinary authority. 

It is well settled that an agreement, either express or im-! 
plied, to charge no fee bars an attorney from later asserting; 
a claim in the absence of a subsequent specific agreement 
concerning compensation no matter how extensive the ser- j 
vices performed in connection therewith. See 7 C. J. S. Sec. 
159, pg. 1007 et seq. 

In the case of “Matter of Ernest” (1900) 66 N. Y. Supp. 
650 the court held that a summary proceeding could be used j 
for the purpose of determining the value of an attorney’s j 
services. Even if this court finds that respondent is en- ■ 
titled to a fee, the bankruptcy court can determine the ; 
amount. 

In a nutshell the attorney in this case filled in some blanks ! 
on a printed form prescribed by the Supreme Court for j 
use in bankruptcy cases for filing claims of creditors. This j 
endeavor could have been performed by an amanuensis as | 
it requires no skill except the ability to write and spell. In 
seeking the Trusteeship, the appellant looked to the estate 
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for bis compensation. This he received. For over 2 1 / 4 
years he liquidated a sizeable estate for which his compen¬ 
sation by law was limited to 6% of the first $500.00 and 
gradually decreased to 1% on excess over $10,000. Title 11, 
Chap. 5, Sec. 76(c)l, United States Code {supra pp. 4, 5). 

His desire to serve as trustee required him to work for all 
creditors for which the common fund compensated him. 
Even a cursory glance at this case shows that from the day 
he filed the proofs of claim to the time he was elected, he 
could not have performed services peculiar to this client 
and not required of him as a trustee for the other creditors. 
The filing of the proofs of claim was all the service per¬ 
formed by him. We invite him to tell this court of what the 
other services consisted. 

One-third of a dividend from an estate to an attorney un¬ 
der these circumstances we submit, requires summary dis¬ 
position. Appellants waited from January, 1947, to No¬ 
vember, 1949, for their dividend. To have sued the attor¬ 
ney would likewise add about two years. They are still 
trying to collect. 


CONCLUSION. 

Being a court of record of both equity and law and a 
court exercising general jurisdiction this court has inherent 
jurisdiction to dispose of the matter summarily. To charge 
a fee after expressly agreeing not to constitutes justifica¬ 
tion for invoking summary jurisdiction. 

Respectfully submitted, 


John R. Fitzpatrick. 
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6 Filed Feb. 6, 1947 

Proof of Claim by Partnership. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of 

W. D. Howard’s, Inc., a corporation, 

Bankrupt . 


In Bankruptcy 
* No. 4386 


District of Columbia, ss. 

Ethel A. Baskin, of No. 5601 Georgia Avenue, N.W., 
Washington, District of Columbia, being duly sworn, 
deposes and says: 

1. That she is a member of Ida’s Department Store, a 
copartnership composed of deponent and Marjorie Blond- 
heim, Sidney J. Abraham, & Rose Abraham, of Washing¬ 
ton, in the District of Columbia, and carrying on business 
at No. 5601 Georgia Avenue, N.W., in Washington, District 
of Columbia. 

2. That W. D. Howard’s, Inc., the above named bankrupt, 
was at and before the filing by it of the petition for adjudi¬ 
cation of bankruptcy, and still is, justly and truly indebted 
to said copartnership in the sum of Twenty-seven Thousand, 
Five Hundred and 00/100 dollars.* 

3. That the consideration of said debt is as follows: money 
loaned by said copartnership to said W. D. Howard’s Inc. 

4. That no part of said debt has been paid, except none. 

5. That there are no set-offs or counterclaims to said debt, 
except none. 

6. That said copartnership does not hold, and has not, 
nor has any person by its order, or to deponent’s knowledge 
or belief, for its use, had or received, any security or secu¬ 
rities for said debt, except none. 
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j 

j 

! 

I 


7. [7/ the debt or liability is founded upon an instrument 
of writing ] That the instruments upon which said debt is 
founded are attached hereto. 

8. # plus interest @ 5% per annum from 7-5-45 on 
$10,000.00; from 3-31-46 on $10,000.00; and from 5-8-46 op 
$7,500.00. 

Ethel A. Baskin. 


Subscribed and sworn to before me this 29th day 
January, 1947. 


Lucy Dunbar, 

Notary Public , 7>. C. 
[Official Character .] 



• • 


• • 


• # • 


* 


« 


8 Filed Feb. 6, 1947 

Proof of Claim by Partnership. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of 

W. D. Howard’s, Inc., a corporation, 

Bankrupt. 


i 

In Bankruptcy i 
No. 4386 


District of Columbia, ss . 

Ethel A. Baskin, of No. 5601 Georgia Avenue, N.WI, 
Washington, District of Columbia, being duly sworn, 
deposes and says: 

1. That she is a member of Ida’s Department Store, a 
copartnership composed of deponent and Marjorie Blondj- 
heim, Sidney J. Abraham & Rose Abraham, of Washington, 
in the District of Columbia, and carrying on business at No. 
5601 Georgia Avenue, N.W., in Washington, District of 
Columbia. 
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2. That W. D. Howard’s, Inc., the above named bankrupt, 
was at and before the filing by it of the petition for adjudi¬ 
cation of bankruptcy, and still is, justly and truly indebted 
to said copartnership in the sum of Sixty-eight and 81/100 
dollars. 

3. That the consideration of said debt is as follows: goods 
and merchandise sold and delivered by the said copartner¬ 
ship to said W. D. Howard’s, Inc. 

4. That no part of said debt has been paid, except none. 

5. That there are no set-offs or counterclaims to said debt, 
except none. 

6. That said copartnership does not hold, and has not, 
nor has any person by its order, or to deponent’s knowledge 
or belief, for its use, had or received, any security or secu¬ 
rities for said debt, except none. 

• ••*#••### 

8. [If the debt is founded upon an open account] That 
the said debt was due on 4-8-46; that no note or other 
negotiable instrument has been received for such account 
or any part thereof; and that no judgment has been rend¬ 
ered thereon, except none. 

Ethel A. Baskin. 

Subscribed and sworn to before me this 29th day of 
January, 1947. 

Lucy Dunbar, 

Notary Public , D. C. 

[Official Character.] 

. ... 
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Filed Feb. 6,1947. 


Special Power of Attorney. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of 

W. D. Howard’s, Inc., a corporation, 

Bankrupt. 


In Bankruptcy 
No. 4386 


To Leon M. Shinberg and Philip Shinberg : 

l 

I hereby authorize you, or any one of you, to attend the 
meeting of creditors of the bankrupt aforesaid, advertised 
or directed to be held at Municipal Court Bldg., 5th & E Sts.* 
N.W., on the 7th day of February, 1947, before John A. 
Bresnahan, Referee, or any adjournment thereof, and thep 
and there for me and in my name to vote for or against any 
proposal or resolution that may be lawfully made or passed 
at such meeting or adjourned meeting, and in the choice of 
trustee or trustees of the estate of the said bankrupt. 

In witness whereof I have hereunto signed my name and! 
affixed my seal the 29th day of January, 1947. 

Ethel A. Baskin, [l. s.l 


Signed, sealed and delivered in the presence of 
Lucy Dunbar. 

Acknowledged before me this 29th day of January, 1947. 

Lucy Dunbar, 

Notary Public, D. C. 
[Official Character .] 

• • * • • • • * • *j 


i 
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11 Filed June 21, 1947. 

Proof of Claim by Individual. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of 

W. D. Howard's, Inc., a corporation, 

Bankrupt. 


I In Bankruptcy 
r No. 4386 


District of Columbia, ss. 

Sidney J. Abraham & Earl Blondheim, of No. 5601 
Georgia Avenue, N.W., Washington, District of Columbia, 
being duly sworn, deposes and says: 

1. That W. D. Howard’s, Inc., the above named bankrupt, 
vras at and before the filing by it of the petition for adjudi¬ 
cation of bankruptcy, and still is, justly and truly indebted 
to said deponent in the sum of $7,539.46 plus interest on 
$4,759.46 @ 4% per annum from October 9, 1946 and on 
$2,780.00 @ 6% per annum from October 1, 1946; besides 
protest fee of $2.27. 

2. That the consideration of said debt [ or liability] is 
as follows: Creditors, as endorsers, paid the notes attached 
hereto. 

7,541.73 

3. That no part of said debt [or liability] has been paid, 
except None. 

4. That there are no set-offs or counterclaims to said debt 
[or liability] except None. 

5. That deponent does not hold, and has not, nor has any 
person by his order, or to his knowledge or belief, for his 
use, had or received any security or securities for said debt 
[or liability], except None. 
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6. [7/ the debt or liability i$ founded upon an instrument 
of writing ] That the instrument upon which said debt 
[or liability] is founded is attached hereto. 

7. [7/ the debt is founded upon an open account ] That the 

said debt was [or will become] due on.. 

[or that the average due date thereof is.]; 

that no note or other negotiable instrument has been received 
for such account or any part thereof [or that the said debt is 
is attached hereto]; and that no judgment has been ren¬ 
dered thereon, except. L 

Sidney J. Abraham, 

Earl Blondheim, 

Creditor . 

j 

Subscribed and sworn to before me this 18th day of 
June, 1947. 

Joseph Dirn, 

Notary Public, D. C. 

i 

#••#•••;« 

Filed Feb. 7, 1947. 

Order Appointing Trustees. 

i 

At Washington, D. C., on the 7th day of February, 194^7. 

The creditors of the above named bankrupt having failed 
to appoint a trustee as provided in the Act of Congress 
relating to bankruptcy, I hereby appoint Leon M. Shinberg, 
Esquire, Nathan M. Brown, Esquire, and Henry I. Hoffman, 
of Washington, D. C., trustees of the estate of said bankrupt, 
and fix the amount of their bonds at Ten Thousand Dollars 
($10,000) each. 

John A. Bresnahan, 

Referee in Bankruptcy. 


• • 

14 
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15 Filed Feb. 12, 1947 

Order Approving Trustee’s Bond. 

At Washington, D. C., on the 11th day of February, 1947. 

The above-named W. D. Howard’s, Inc., having been duly 
adjudged a bankrupt on a petition filed by it on the 7th day 
of January, 1947; and Leon M. Shinberg, Nathan M. Brown 
and Henry I. Hoffman, of Washington, D. C., having been 
duly appointed trustees of the estate of said bankrupt, and 
having duly qualified by giving a bond with sufficient sure¬ 
ties for the faithful performance of their official duties in 
the amount fixed by the order of this Court, viz., Ten Thou¬ 
sand Dollars each: 


It is ordered that the said bonds be, and they hereby are 
approved. 


John A. Bresnahan, 
Referre in Bankruptcy. 




16 Filed Feb. 12,1947 

Bond of Trustee or Receiver. 

Know All Men By Theses Presents: That we Leon M. 
Shinberg of Washington, D. C., as principal, and Saint Paul 
Mercury Indemnity Company, a corporation organized 
under the lavrs of the State of Delaware, as the surety, are 
held and firmly bound unto the United States of America in 
the sum of Ten Thousand and 00/100 Dollars, in lawful 
money of the United States, to be paid to the said United 
States, for which payment, well and truly to be made, -we 
bind ourselves and our heirs, executors and administrators, 
jointly and severally, by these presents. 

Signed and sealed this 10th day of February, 1947. 

The condition of this obligation is such that whereas the 
above-named Leon M. Shinberg was, on the 7th day of 
February, 1947, appointed trustee (or receiver) in the case 
pending in bankruptcy in said court, wherein W. D. How- 
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ard’s, Inc., is the bankrupt (or debtor), and he, the said 
Leon M. Shinberg has accepted said trust with all the duties 
and obligations pertaining thereunto; 

Now, therefore, if said Leon M. Shinberg, trustee (or 
receiver) as aforesaid, shall obey such orders as said court 
may make in relation to said trust, and shall faithfully and 
truly account for all the moneys, assets, and effects of the 
estate of said bankrupt (or debtor) which shall come into 
his hands and possession, and shall in all respects faithfully 
perform all his official duties as said trustee (or receiver), 
then this obligation to be void; otherwise to remain in full 
force and virtue. j 

Signed and sealed in the presence of: 

Leon M. Shinberg, 

Saint Paul Mercury j 

Indemnity Company (Seal) 
By Morris Abrams, 

Attorney in Fact. 

• •*«••••#• 

1 

I 

17 Filed Feb. 12,1947 

Bond of Trustee or Receiver. 

i 

Know All Men By These Presents: That we Nathan M. 
Brown of Washington, D. C., as principal, and Saint Paul 
Mercury Indemnity Company, a corporation organized 
under the laws of the State of Delaware, as the surety, ar^ 
held and firmly bound unto the United States of America 
in the sum of Ten Thousand and 00/100 Dollars, in lawful 
money of the United States, to be paid to the said United 
States, for which payment, well and truly to be made, we 
bind ourselves and our heirs, executors and administrators; 
jointly and severally, by these presents. 

Signed and sealed this 10th day of February, 1947. 

The condition of this obligation is such that whereas the 
above-named Nathan M. Brown was, on the 7th day of 
February, 1947, appointed trustee (or receiver) in the case 
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pending in bankruptcy in said court, wherein W. D. How¬ 
ard’s, Inc., is the bankrupt (or debtor), and he, the said 
Nathan M. Brown has accepted said trust with all the duties 
and obligations pertaining thereunto; 

Now, therefore, if said Nathan M. Brown trustee (or 
receiver) as aforesaid, shall obey such orders as said court 
may make in relation to said trust, and shall faithfully and 
truly account for all the moneys, assets, and effects of the 
estate of said bankruptcy (or debtor) which shall come into 
his hands and possession, and shall in all respects faithfully 
perform all his official duties as said trustee (or receiver), 
then this obligation to be void; otherwise to remain in full 
force and virtue. 

Signed and sealed in the presence of: 

Nathan M. Brown (Seal) 
Saint Paul Mercury 
Indemnity Company (Seal) 
By Morris Abrams, 

Attorney in Fact. 

• ••••••••• 

18 Filed Feb. 12, 1947 

Bond of Trustee or Receiver. 

Know All Men By These Presents : That we Henry I. 
Hoffman of Washington, D. C., as principal, and Saint Paul 
Mercury Indemnity Company, a corporation organized 
under the laws of the State of Delaware, as the surety, are 
held and firmly bound unto the United States of America 
in the sum of Ten Thousand and 00/100 Dollars, in lawful 
money of the United States, to be paid to the said United 
States, for which payment, well and truly to be made, we 
bind ourselves and our heirs, executors and administrators, 
jointly and severally, by these presents. 

Signed and sealed this 10th day of February, 1947. 

The condition of this obligation is such that whereas the 
above-named Henry I. Hoffman was, on the 7th day of 


February, 1947, appointed trustee (or receiver) in the case 
pending in bankruptcy in said court, wherein W. D. How r 
ard’s, Inc., is the bankrupt (or debtor), and he, the said 
Henry I. Hoffman has accepted said trust with all the duties 
and obligations pertaining thereunto; 

Now, therefore, if said Henry I. Hoffman trustee (or 
receiver) as aforesaid, shall obey such orders as said court 
may make in relation to said trust, and shall faithfully and 
truly account for all the moneys, assets, and effects of the 
estate of said bankrupt (or debtor) which shall come intb 
his hands and possession, and shall in all respects faithfully 
perform all his official duties as said trustee (or receiver)* 
then this obligation to be void; otherwise to remain in full 
force and virtue. 

Signed and sealed in the presence of : 

Henry I. Hoffman (Seal)' 
Saint Paul Mercury 
Indemnity Company (Seal) 
By Morris Abrams, 

Attorney in Fact . 

• •••••••*•! 

19 Filed Nov. 22,1949. j 

Order Ratifying Report of Referee on Trustees’ 
Final Report and Account. 

i 

Upon consideration of the final report and account of the| 
Trustees of the above-named bankrupt, and of the report of 
the Referee thereon, it is by the Court this 22nd day of 
November, 1949. 

Ordered, that the said report of the Referee, be, and the 
same is, hereby ratified and confirmed, and the Trustees are: 
directed to make distribution as recommended in said report 
of said Referee. 

H. A. Schweinhaut, 

Justice. 
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20 Filed Mar. 24,1950. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Holding a Bankruptcy Court 

Bankruptcy 
No. 4386 

In the Matter of 
W. D. Howard’s, Inc., 

Bankrupt, 

Sidney J. Abraham, 

Marjorie S. Blondheim, 

Earl Blondheim, 

Ethel A. Baskin, 

Rose Abraham, 

Creditors of W. D. Howard’s, Inc. 

Petitioners, 

v. 

Leon M. Shinberg in his capacity as 
Trustee and Attorney for Petitioners 
1331 G Street, N.W. 

Washington, D. C. 

Respondent . 


Petition for Summary Order for 
Payment of Dividend. 

The petition of Sidney J. Abraham, Marjorie S. Blond¬ 
heim, Earl Blondheim, Ethel A. Baskin, and Rose Abraham 
respectfully represent unto the court as follows: 

1. Jurisdiction is vested in this court by virtue of Section 
2 of the Act of Congress relating to bankruptcy, 11 U. S. C., 
Section 11, the decisions applicable thereto, the inherent 
summary power of the court over its Trustees and Officers 
and by virtue of Section 11-1302, of the D. C. Code (1940 
Ed.). 

2. W. D. Howard’s, Inc. was duly adjudged a bankrupt on 
January 7, 1947. 
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3. Prior to the first meeting of creditors, respondent, 
Leon M. Shinberg, a member of the bar of this court, offered 

to prepare and file proofs-of-claim herein on behalf 

21 of the petitioners as creditors of the estate in order 
that repsondent could vote such claim in his favor as 

trustee in bankruptcy. Respondent agreed expressly to 
charge no fee for the preparation and filing of the afore¬ 
said claims. 

4. In due course respondent prepared proofs-of-claim on 
the usual forms with powers of attorney and filed them in 
these proceedings in the amounts of Twenty-seven Thou¬ 
sand Five Hundred Dollars ($27,500.00), Seventy-five Hun* 
dred Forty-one Dollars Seventy-three Cents ($7,541.73);, 
and Sixty-eight Dollars Eighty-one Cents ($68.81), said 
amounts being valid claims of the petitioners against the 
estate herein. Respondent voted said claim in his favor at 
the first meeting of creditors and subsequently was 
appointed one of three trustees of this estate. 

5. After liquidation of the estate herein, on, to wit| 
November, 1949, this court declared a dividend to creditors 
including the petitioners herein. As a result of this declara-} 
tion of dividend there was paid to the respondent under the} 
aforesaid powers of attorney a total sum of Fourteen-} 
Thousand Nine-Hundred Forty-three Dollars Seventy-six; 
Cents ($14,943.76). 

6. In December, 1949, the respondent mailed his personal 
check to the petitioners after deducting a sum equivalent} 
to one-third of the proceeds of the aforesaid dividend. 
Thereafter, the check was promptly returned to respondent} 
by the petitioners. The check of respondent in the sum of 
Nine-Thousand Nine-Hundred Forty-four Dollars Twenty- 
six Cents ($9,944.26) was returned by respondent herein to 
petitioners several times, and petitioners now have in their! 
possession a check which they have advised respondent 1 
herein was not correct, said check being in the amount of 

Nine-Thousand Nine-Hundred Forty-four Dollars; 

22 Twenty-six Cents ($9,944.26). 


! 
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7. The attempted charge for services rendered in con¬ 
nection with the filing of the proofs of claim aforesaid was 
contrary to the express agreement of the parties and is not 
in good faith. 

Wherefore, petitioners herein pray: 

1. That this Court pass an Order herein directing 
respondent Leon M. Shinberg, in his capacity as trustee of 
the estate herein and as attorney and a member of the bar 
of this court, to turn over the full amount of the dividend 
declared available to the petitioners herein in the sum of 
Fourteen-Thousand Nine-Hundred Forty-three Dollars 
Seventy-six Cents ($14,943.76). 

2. And for such other and further relief as may be proper, 

Sidney J. Abraham 
Marjorie S. Blondheim 
Ethel A. Baskin 
Rose Abraham 
Earl Blondheim 

John R. Fitzpatrick 
Attorney for Petitioners 
1406 G Street, N. W. 

Washington, 5, D. C. 

District of Columbia, ss : 

Sidney J. Abraham, Marjorie S. Blondheim, Ethel F. 
Baskin, and Rose Abraham, being first duly sworn on oath, 
depose and say that they have read the foregoing petition 
by them subscribed and verily believe the facts stated 
therein to be true. 

Sidney J. Abraham 
Marjorie S. Blondheim 
23 Ethel A. Baskin 

Rose Abraham 

Subscribed and sworn to me before me this 22nd day of 
March, 1950. 

William W. Stiver, 
Notary Public, D. C. 
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State op Florida 
County of Dade, ss: 

Earl Blondheim, being first duly sworn on oath, deposes 
and says that he has read the foreging petition by him sub¬ 
scribed and verily believes the facts stated therein to be 
true. 

Earl Blondheim 


Subscribed and sworn to me before me this 21st day of 
March, 1950. 

L. C. Gregory, 

Notary Public. 

• ••••••••• 

24 Filed Mar. 24,1950. 

Order. 


Upon consideration of the verified Petition filed herein 
the 24th day of March, 1950, by Sidney J. Abraham, Mar¬ 
jorie Blondheim, Earl Blondheim, Ethel A. Baskin, and Rose 
Abraham for a Summary Order to require respondent herein 
Leon M. Shinberg to turn over to said petitioners the 
amounts of the dividend heretofore declared in these pro¬ 
ceedings and belonging to them, and for good cause shown, 
it is by this court this 24th day of March, 1950, 

Ordered that respondent herein, Leon M. Shinberg, be 
and he hereby is required to show cause, if any there be, on 
or before the 25th day of April, 1950, at 4:00 o’clock P. M., 
why an order should not issue requiring him, in his capacity 
as co-trustee of the estate herein and as an officer and mem¬ 
ber of the bar of this court, to turn over to the petitioners the 
full dividends heretofore declared payable to these petition¬ 
ers, providing, however, that a copy of this Order and of the 
Petition be served upon said Leon M. Shinberg at least 
five days before the return day hereof. 

John A. Bresnahan, 

Referee in Bankruptcy. 

• ••••••••• 
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25 Filed Apr. 25,1950. 

Answer of Leon M. Shinberg to “Petition for Summary 
Order for Payment of Dividend” and to Rule to Show 
Cause Issued Thereon. 

The answer of Leon M. Shinberg to the petition entitled 
“Petition for Summary Order for Payment of Dividend” 
and to the Rule to Show Cause issued thereon, respectfully 
shows to the Court as follows: 

1. Jurisdiction of the Bankruptcy Court and the Referee 
is denied. No dividend has been withheld from the petition¬ 
ers. Whatever differences exist between the petitioners and 
this respondent grow out of an attorney’s fee that is justly 
due to this respondent and not by reason of any dividend 
in this cause. Respondent denies that he has in any way 
violated his duty as Trustee or Officer of this Court. 

2. The adjudication in bankruptcy of the W. D. 

26 Howard’s, Inc. is admitted. 

3. The averments of paragraph three are denied 
except as herein admitted. The petitioners had claims 
against the bankrupt and after the filing of the petition in 
bankruptcy and prior to the first meeting of creditors, the 
petitioners requested this respondent, a member of the Bar, 
to prepare and file proofs of claim in the bankruptcy cause. 
This respondent had represented and was then representing 
the petitioners in other matters and this respondent advised 
the petitioners that as a matter of form he would prepare 
and file formal proofs of claim in the bankruptcy cause on 
behalf of the petitioners without compensation but that he 
could not devote other time or attention to the bankruptcy 
matter without compensation. The petitioners advised this 
respondent that they desired him to make a full investiga¬ 
tion as to the affairs of the bankrupt, to advise them with 
respect to their rights, to take all necessary action to secure 
their rights as creditors and to prepare, file and take all 
proper action for allowance of their claims as creditors. 
This respondent advised the petitioners that he would ren- 
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der such service to the petitioners upon the agreement that, 
he would be paid for such representation a fee similar to 
that under an agreement that they had made with him about 
the collection of another item, indirectly connected with the' 
corporation known as W. D. Howard’s, Inc., wherein they! 
had agreed to pay to the respondent the sum equal to one-i 
third of the amount collected, to which proposal the peti-j 
tioners agreed. It was expressly agreed between the peti¬ 
tioners and this respondent that this respondent would rep¬ 
resent the petitioners as requested by them and that he ; 

i 

would be paid one-third of the amount collected or recov- 
ered from the bankruptcy case, such fee to be con- 
27 tingent upon recovery. This respondent then made a 
full investigation as to the affairs of the bankrupt, ad¬ 
vised the petitioners with respect to their rights as creditors,! 
prepared and filed the proofs of claim for $27,500 and for 
$68.81 on their behalf, conferred with the petitioners rela¬ 
tive to the election of a Trustee, presented the said proofs j 
of claim before the Referee and secured allowance thereof: 
after the same were challenged, voted such proofs of claim 
for the election of this respondent as Trustee in said bank¬ 
ruptcy cause as requested by the petitioners, later prepared j 
and filed additional proof of claim for $7,541.73, and fully | 
represented the petitioners with respect to their rights. 
This respondent by reason of his services was and is entitled 
to payment of one-third of the amount collected in said 
bankruptcy cause as agreed compensation for the services 
rendered by him for the petitioners. 

4. This respondent prepared the proofs of claim alleged 
in paragraph four of the petition and filed them in the bank- i 
ruptcy proceedings. The said proofs of claim were prepared 
and filed by this respondent in accordance with the agree¬ 
ment between the respondent and the petitioners that he 
would be paid as compensation for his services one-third 
of any amount collected as set forth in the answer to para¬ 
graph three of the petition, which was a similar charge to , 
that agreed upon between the petitioners and this respond- 
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ent in another matter related to W. D. Howard’s, Inc. 
The claims were challenged and the respondent represented 
the petitioners in the challenge of those claims and in other 
matters having to do with those claims. As a result of the 
agreement aforesaid and the services rendered by this 
respondent for the petitioners, a fee of one-third of the 
sum collected was due and was deducted from the 
28 amount which came into the respondent’s hands as 
attorney for petitioners named in the power of attor¬ 
ney filed in the bankruptcy cause and in the final account 
of the Trustees. 

5. There was paid to the respondent as attorney for the 
five petitioners the sum specified in paragraph five of the 
petition filed herein; such sum was paid to him as attorney 
for the petitioners by the three Trustees in Bankruptcy pur¬ 
suant to the report of the Referee filed herein and pursuant 
to the power of attorney filed in said cause. 

6. The respondent says that he deducted from the amount 
of $14,943.76, paid to him as attorney for the petitioners, 
the fee that had been agreed upon of one-third, plus $18.25 
for disbursements, and sent to them the check for the 
difference amounting to $9,944.26. A copy of the letter from 
respondent to petitioners and the statement referred to in 
said letter, both dated December 9, 1949, marked Exhibits 
A and B respectively, are attached hereto and made a part 
hereof by this reference. After some protest by petitioners, 
respondent told them that they were entirely at liberty to 
take the check without any reservation as to accord and 
satisfaction. Respondent told them that the fee had been 
earned in accordance with the agreement that he had and 
that he had no objection to their taking the check. Respond¬ 
ent had the said check certified and returned the same to 
petitioners who have not returned it to respondent. The 
respondent denies that he, in any respect, took anything 
from these petitioners to which he was not justly entitled. 

7. The respondent denies the averments of paragraph 
seven. 
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Wherefore the respondent prays that the Rule to Show 
Cause be discharged and the Petition dismissed both 
29 upon the ground of jurisdiction and upon the grounds 
that there is no truth or equity in the petition as filed 
insofar as it alleges any unjust holdings of the fee. 

Leon M. Shinberg 
1331 G Street, N.W. 
Washington, D. C. 

H. Winship Wheatley 
H. Winship Wheatley, Jr. 

Attorneys for Leon M. Shinberg 
1010 Vermont Avenue, N.W. 

Washington, D. C. 


District of Columbia, ss : 

I, Leon M. Shinberg, being first duly sworn on oath, de¬ 
pose and say that 1 have read the foregoing answer by me 
subscribed and verily believe the facts stated therein to be 
true. 

Leon M. Shinberg 


Subscribed and sworn 
April, 1950. 


to before me this 25th day of 

Elizabeth M. Kintz, 

Notary Public , D. C . 


* • * 


• • • * • 
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Exhibit A. 


December 9, 1949. 

• ••••••••• 

Mr. Sidney J. Abraham 
Ida’s Department Store 
5601 Georgia Ave., N.W. 

Washington, D. C. 

Dear Sidney: 

Enclosed herewith please find my check made payable to 
Ida’s Department Store for $9,944.26 which covers remit¬ 
tance as per the statement enclosed herewith. I assumed it 
would be best to draw the check payable in this fashion 
rather than to attempt naming all the individuals thereon. 

It was my intention to submit to you with this check a full 
report of the entire transaction. However, on checking the 
file, I find it would be a very lengthy report and it occurs to 
me that maybe it would be better to give it to you verbally 
if you so wish. If not, I will still be glad to send you a writ¬ 
ten report if you will let me know. 

32 In the meantime, I want to tell you that distribution 
in the Howard’s case to general creditors was forty- 
two plus per cent. There were three separate claims filed 
and the above is the total on all of the claims less my fee on 
the amount collected and a deduction for court costs ex¬ 
pended in the filing of the suit against Samet and the rest 
of them which suit is, of course, still pending. I shall be 
pleased to hear from you. 

With kindest regards, I am 

Very truly yours, 

Leon M. Shinberg 

LMS :LC 
Enclosures—Two 


I 
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33 Exhibit B. 

December 9, 1949. 

Mr. Sidney J. Abraham 
Ida’s Department Store 
5601 Georgia Ave., N.W. 

Washington, D. C. 

Be: Abraham et al v. Samet et al 


Receipts: 


Fr. Trustees, W. D. Howard’s Bkpt. 

$ 3,209.95 

Fr. Trustees, W. D. Howard’s Bkpt. 

11,704.52 

Fr. Trustees, W. D. Howard’s Bkpt. 

29.29 


$14,943.76 

Charges: 

j 

Notary fees 

$ .75 

To filing suit 

15.00 

To Stone’s—Locate report on Stella 


Cohen & Nathan Bugash 

2.50 


To Shinberg—Fee on above collections 4,981.25 

- 4,999.50 

Check enclosed herewith $ 9,944.26 

34 Filed May 19,1950. 

Order Dismissing Petition for Summary Order for Payment 
of Dividend and Discharging Order to Show Cause. 

Upon consideration of respondents challenge to the juris¬ 
diction as contained in paragraph numbered one of the 
answer of Leon M. Shinberg to “Petition for Summary 
Order for Payment of Dividend” and to “Rule to Show 
Cause” issued thereon, filed herein, after argument of 
counsel, it is by the Court this 18 day of May, 1950. 

Adjudged and Ordered that the Order to Show Cause 
issued herein on the 24th day of March, 1950, be and is 
hereby discharged and the petition filed herein by Sidney J. 
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Abraham and others on the 24th day of March, 1950, be and 
the same is hereby dismissed for lack of jurisdiction. 


John A. Bresnahan, 

Referee in Bankruptcy. 

Seen: 

John R. Fitzpatrick, 

Attorney for Petitioners. 

• ••••••••• 


35 Filed May 26,1950. 

Petition for Review of Referee’s Order Dismissing Petition 
for Summary Order for Payment of Dividend and Dis¬ 
charging Order to Show Cause. 

The petition of Sidney J. Abraham, Marjorie S. Blond- 
heim, Earl Blondheim, Ethel A. Baskin and Rose Abraham 
respectfully shows: 

1. That they are creditors of the brankrupt herein and 
the respondent, Leon M. Shinberg, was one of the co-trustees 
and attorney for the said petitioners. On, or about, March 
24, 1950, the said petitioners filed a petition to require Leon 
M. Shinberg, as trustee and attorney for the petitioners to 
pay to them the dividend declared to be due to them by the 
Bankruptcy Court and a Rule to Show Cause was issued 
thereon directed to the said respondent. Upon considera¬ 
tion of the respondents challenge as to the jurisdiction, an 
Order was entered on May 18,1950, by the Referee, John A. 
Bresnahan, Esquire, whereby the petition was dismissed 
for lack of jurisdiction by the Bankruptcy Court and the 
Rule to Show Cause issued thereon was discharged. A 
final Order was made by the Referee as follows: 

“Upon consideration of respondents challenge to 
the jurisdiction as contained in paragraph numbered 
one of the answer of Leon M. Shinberg to “Petition 
for Summary Order for Payment of Dividend” 
36 and to “Rule to Show Cause” issued thereon, 


filed herein, after argument of counsel, it is by the 
Court this 18th day of May, 1950, 

Adjudged and Ordered that the Order to Show Cause 
issued herein on the 24th day of March, 1950, be and 
is hereby discharged and the petition filed herein by 
Sidney J. Abraham and others on the 24th day of 
March, 1950, be and the same is hereby dismissed for 
lack of jurisdiction. 

/s/ John A. Bresnahan, 

Referee in Bankruptcy 

2. The said Order is erroneous on the following grounds: 

(a) It held that the Bankruptcy Court had no jurisdic 
tion over the disposition of dividends ordered to be paid to 
creditors, which said dividends were withheld by an attor¬ 
ney for the creditors who was also one of the Trustee’s in! 
the above entitled cause. 

(b) It held that the Bankruptcy Court had no summary 
jurisdiction over the actions of attorneys practicing before j 
it and no jurisdiction to hear the petition on the merits. 

3. Wherefore the petitioners pray that said Order be 
reviewed and reversed and that they be restored to all 
things they have lost by reason of said error. 

Sidney J. Abraham 
Earl Blondheim 
Marjorie Blondheim 
Ethel A. Baskin 
Bose Abraham 

John R. Fitzpatrick 

Attorney for Petitioners 

1406 G- Street, N.W. 

Washington 5, D. C. 

REpublic 8551 
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38 Filed Jun 10, 1950 

Certificate of Referee. 

To the District Court of the District of Columbia holding 
Bankruptcy Court: 

I, John A. Bresnahan, Referee in Bankruptcy, in charge 
of the above mentioned proceeding, do respectively certify 
to the Court for review the Order of the Referee entered 
herein under date of May 18,1950, reading as follows: 

“ORDER DISMISSING PETITION FOR 
SUMMARY ORDER FOR PAYMENT OF 
DIVIDEND AND DISCHARGING ORDER 
TO SHOW CAUSE 

Upon consideration of respondents challenge to the 
jurisdiction as contained in paragraph numbered one of 
the answer of Leon M. Shinberg to ‘Petition for Sum¬ 
mary Order for Payment of Dividend 7 and to ‘Rule to 
Show Cause’ issued thereon, filed herein, after argu¬ 
ment of counsel, it is by the Court this 18 day of 
of May, 1950, 

Adjudged and Ordered that the Order to Show Cause 
issued herein on the 24th day of March, 1950, be 
39 and is hereby discharged and the petition filed 
herein by Sidney J. Abraham and others on the 
24th day of March, 1950, by and the same is hereby 
dismissed for lack of jurisdiction. 

/s/ John A. Bresnahan, 

Referee in Bankruptcy.” 

Upon the entry of the above Order, the petitioners, Sid¬ 
ney J. Abraham, et al, feeling aggrieved thereat, filed their 
petition for review. The question presented in this certifi¬ 
cate is whether or not the Referee in Bankruptcy and/or 
the Bankruptcy Court has jurisdiction to settle disputes 
arising between creditors in a bankruptcy proceeding and 
their attorneys involving the amount of compensation to be 
paid to the attorneys by the creditors, after the trustees 


have made distribution of all assets of the estate in accord¬ 
ance with the orders of the Bankruptcy Court. 

The petitioners are seeking a summary order directing 
“Leon M. Shinberg, in his capacity as trustee of the estate ! 
herein and as attorney and a member of the bar of this 
Court ’ ’ to turn over to them the full amount of the dividend i 
declared payable to the petitioners herein in the sum of 
$14,943.76. 

The petition alleges in substance that the respondent, j 
Leon M. Shinberg was one of three trustees of the above j 
named bankruptcy estate; that the petitioners executed and 
filed in this bankruptcy proceeding proofs of claim giving i 
powers of attorney to the respondent; that the dividend on 
the claim of the petitioners was paid to the respondent under j 
the aforesaid powers of attorney; that a dispute now exists j 
as to whether the respondent is entitled to a fee for his 1 
services. 

The answer of the respondent alleges, among other things, 
in substance that the Bankruptcy Court and the Referee has 
no jurisdiction on the ground that no dividend has been 
withheld from the petitioners and that whatever dif- 
40 ferences exist grow out of the amount of an attor¬ 
ney’s fee which the respondent claims is due to him. 
The question of jurisdiction was argued by respective 
counsel. 

There is attached hereto the following: 

1. Petition for Summary Order 

2. Answer of Leon M. Shinberg to above Petition 

3. Order Dismissing Petition 

4. Petition for Review 

Rule 79 (b) of this Court provides that the Referee may 
accompany a certificate of review with a statement of his j 
reasons for the order, ruling or decision complained of. i 
Following is a partial list of the reasons for the ruling in | 
this matter: 
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1. This is not a proceeding against a trustee in bank¬ 
ruptcy. There are three trustees in this case. If this were 
an action against the trustees in bankruptcy all of the trus¬ 
tees would have to be made parties. 

2. The trustees pursuant to an order of this Court dis¬ 
tributed the assets of this estate among the creditors by 
checks payable to the creditors or their duly designated 
attorneys or attorneys-in-fact. The petitioners designated 
Leon M. Shinberg, Esq., their attorney-in-fact, as well as 
their attorney in these proceedings. 

3. The money having been paid out by the trustees, and 
having come into the possession of the proper creditors or 
their authorized representatives, this Court is without juris¬ 
diction to summarily settle a dispute between the creditors 
and their agents concerning the respective rights of those 
parties to such money, or any portion thereof. 

4. It will place an undue burden on the Bankruptcy Court 

—and one not contemplated or provided for in the 
41 Bankruptcy Act—to require it to settle disputes be¬ 
tween creditors and their attorneys or attorneys-in- 
fact involving the amount of compensation. 

Dated at Washington, D. C., this 9th day of June, 1950. 

Respectfully submitted, 

John A. Bresnahan, 

Referee in Bankruptcy. 

• •••••#••• 

1 Filed Sept. 12,1950. 

Oral Opinion of the Court on Petition for Summary Order 
for Payment of Dividend and Discharging Order to 
Show Cause. 

• ••••••••• 
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2 Filed Sept. 12,1950. 

Washington, D. C., 
Monday, July 31,1950. 

* • • • • • • • • • ; 

3 OPINION 

(Oral) 

Kirkland, J. 

| 

The Court notices in this cause that this matter began in 
October, 1948. It is a very contested matter. I notice several 
orders finding the parties in contempt. It undoubtedly has 
been a hotly contested matter. 

I was interested in knowing why three trustees had been 
elected. I think the explanation is very reasonable, as 
against the ordinary case, which proceeds with one. Where 
a loggerhead situation occurs, it is not unreasonable for the 
various interests to see that there is someone representing 
their interests. I do not find in this case that it was an j 
undisclosed fact that Mr. Shinberg was acting in a repre¬ 
sentative capacity, since he had already filed his action and 
had sought and obtained a position for his client. I think ! 
it was additional and ancillary to perhaps his duty as j 
attorney. In the cause there was a final distribution and j 
checks properly drawn either to the creditors, or, as in this 
case, to the attorney who enjoyed both the power of attorney 
and attorney in fact, and I do feel from the memorandum j 
which the referee has filed, that his position is well taken. 
Accordingly, this Court will affirm his ruling in this cause, j 
It would be extraordinary to discover a situation where an 
attorney would go into a matter as long as this, and do it 
gratuitously. The order of the referee will be affirmed by j 
this Court. 

• • • • • • # # • • | 
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42 Filed July 31,1950. 

Order Affi rming Referee’s Order Dismissing- Petition for 

Summary Order. 

This matter came on for hearing on the Petition for 
Review of Referee’s Order Dismissing Petition for Sum¬ 
mary Order for Payment of Dividend and Discharging 
Order to Show Cause, filed herein, and after argument by 
Counsel thereon, it is, this 31st day of July, 1950, 

Adjudged and Ordered that the Referee’s Order Dismis¬ 
sing Petition for Summary Order for Payment of Dividend 
and Discharging Order to Show Cause, dated May 18, 1950, 
be, and the same hereby is, affirmed. 

James R. Kirkland, 

Seen: Judge. 

John R. Fitzpatrick, 

Counsel for Petitioners. 

#•••••**•• 

43 Filed Aug. 28,1950. 

Notice of Appeal. 

Notice is hereby given this 28th day of August, 1950, 
that Sidney J. Abraham, Marjorie S. Blondheim, Earl 
Blondheim, Ethel A. Baskin and Rose Abraham, petitioners 
herein, hereby appeal to the United States Court of Appeals 
of the District of Columbia, from the Order of this Court 
affirming Referee’s Order Dismissing Petition for Summary 
Order, entered on the 1st day of August, 1950, in favor of 
Leon M. Shinberg, Respondent, and against said petitioners. 

John R. Fitzpatrick, 

Attorney for Petitioners 
1406 G Street, N.W. 
Washington 5, D. C. 
REpublic 8551 
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No. 10,786 


STATEMENT OF QUESTION PRESENTED 

I 

In the opinion of appellee, the sole question is the juris¬ 
diction of the Bankruptcy Court or the Referee to settle 
in a summary proceeding, where all assets of the bank¬ 
rupt estate have already been distributed by the trustees 
as a first and final dividend under the Order and approval 
of the Bankruptcy Court, a dispute between creditors apd 
their attorney as to the amount of the latter’s compensa¬ 
tion. The merits of the controversy have neither been 
heard nor passed upon by the Referee or Judge in this 
proceeding or in any other proceeding. 
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Sidney J. Abeaham, Maejorie S. Blondheim, Eael Blond 
heim, Ethel A. Baskin, Rose Abraham, Appellants, 


v. 


Leon M. Shinberg, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

i 

The appellants sought from the Referee an order on 
the respondent, who was one of three trustees of an Estate 
and the attorney for the appellants, to turn over “the 
full amount of the dividend declared available to the peti¬ 
tioners” (J. A. 14). The Referee held, as hereinafter 
set forth, that the Bankruptcy Court is without jurisdic- 
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tion to settle summarily a dispute between creditors and 
their attorney concerning the respective rights of those 
parties to such money (J. A. 26). The fund had pre¬ 
viously been distributed under Order of Court approving 
the Trustees’ account. 

A concordance of the statutes cited under this section 
of the appellants’ brief with the sections of the Bank¬ 
ruptcy Act is hereinafter given. 

COUNTER-STATEMENT OF THE CASE 

In the opinion of the appellee, the appellants’ brief may 
be a statement of their contentions and of their position 
but it does not present the nature of the controversy here. 
The Referee and the Judge disposed of the question en¬ 
tirely on the jurisdiction of the Bankruptcy Court. The 
Referee held also that he had no jurisdiction. Undue em¬ 
phasis seems to be laid on the merits as a sort of window 
dressing by the appellants. These merits have never been 
passed upon either in this proceeding or in any other. 

The appellants filed a petition with the Referee, the 
gravamen of which was “respondent agreed expressly to 
charge no fee for the preparation and filing of the afore¬ 
said claims” (J. A. 13). 

The respondent answered (J. A. 16-19) in which he said 
“Jurisdiction of the Bankruptcy Court and the Referee 
is denied. No dividend has been withheld from the peti¬ 
tioners. Whatever differences exist between the petition¬ 
ers and this respondent grow out of an attorney’s fee 
that is justly due to this respondent and not by reason 
of any dividend in this cause. Respondent denies that 
he has in any way violated his duty as Trustee or Officer 
of this Court. • * * 

“The petitioners had claims against the bankrupt and 
after the filing of the petition in bankruptcy and prior 
to the first meeting of creditors, the petitioners requested 
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this respondent, a member of the Bar, to prepare and file 
proofs of claim in the bankruptcy cause. This respondent 
had represented and was then representing the petition¬ 
ers in other matters and this respondent advised the peti¬ 
tioners that as a matter of form he would prepare and 
file formal proofs of claim in the bankruptcy cause on 
behalf of the petitioners without compensation but that 
he could not devote other time or attention to the bank¬ 
ruptcy matter without compensation. The petitioners ad¬ 
vised this respondent that they desired him to make a 
full investigation as to the affairs of the bankrupt, to 
advise them with respect to their rights, to take all nec¬ 
essary action to secure their rights as creditors and to 
prepare, file and take all proper action for allowance of 
their claims as creditors. This respondent advised the 
petitioners that he would render such service to the peti¬ 
tioners upon the agreement that he would be paid for 
such representation a fee similar to that under an agree¬ 
ment that they had made with him about the collection 
of another item, indirectly connected with the corporation 
known as W. D. Howard’s, Inc., wherein they had agreed 
to pay to the respondent the sum equal to one-third of 
the amount collected, to which proposal the petitioners 
agreed. It was expressly agreed between the petitioners 
and this respondent that this respondent would represent 
the petitioners as requested by them and that he w’ould 
be paid one-third of the amount collected or recovered 
from the bankruptcy case, such fee to be contingent upon 
recovery. This respondent then made a full investigation 
as to the affairs of the bankrupt, advised the petitioners 
with respect to their rights as creditors, prepared and 
filed the proofs of claim for $27,500 and for $68.81 on 
their behalf, conferred with the petitioners relative to the 
election of a Trustee, presented the said proofs of claim 
before the Referee and secured allowance thereof after 
the same were challenged, voted such proofs of claim for 
the election of this respondent as Trustee in said bank-1 

i 

i 
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ruptcy cause as requested by the petitioners, later pre¬ 
pared and filed additional proof of claim for $7,541.73, 
and fully represented the petitioners with respect to their 
rights. This respondent by reason of his services was 
and is entitled to payment of one-third of the amount col¬ 
lected in said bankruptcy cause as agreed compensation 
for the services rendered by him for the petitioners.” 
(J. A. 16-17). 

The respondent's position about the fee charge is fully 
stated in his answer to which reference is made above and 
for a more complete statement of the case, the respondent 
adopts the whole answer by reference. 

The matter came on for hearing before the Referee in 
Bankruptcy and was determined by him on the question 
of jurisdiction alone. 

The Referee said in his certificate (J. A. 24-25) “The 
question presented in this certificate is whether or not the 
Referee in Bankruptcy and/or the Bankruptcy Court has 
jurisdiction to settle disputes arising between creditors 
in a bankruptcy proceeding and their attorneys involving 
the amount of compensation to be paid to the attorneys 
by the creditors, after the trustees have made distribution 
of all assets of the estate in accordance with the order of 
the Bankruptcy Court.” He further said in his certificate 
(J. A. 26) “* * * this Court is without jurisdiction to 
summarily settle a dispute between the creditors and their 
agents concerning the respective rights of those parties 
to such money or any portion thereof.” 

On review this Order was affirmed. (J. A. 28). 

At no time in the proceeding was any testimony taken 
nor have the merits ever been heard or determined. The 
only reference to the merits in the record is obiter dictum 
of the Judge below (J. A. 27), “It would be extraordinary 
to discover a situation where an attorney would go into 
a matter so long as this and do it gratuitously.” 
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STATUTES, RULES AND REGULATIONS 

! 

i 

The various statutes cited in the appellants’ brief from 
the United States Code have different numbers in the 
Bankruptcy Act and their numbers are as follows: 

11 U.S.C. 11(a) Section 2(a) Bankruptcy Act 

11 U.S.C. 11(a)(7) Section 2(7) “ 

11 U.S.C. 11(b) Section 2(21)(b) “ 

11 U.S.C. 76(c)(1) Section 48(c)(1) “ 

11 U.S.C. 5 (67) (c) Section 39(c) “ 

11 U.S.C. 4 (27) (sic. 47) Section 24 “ 

It is assumed that the reference on page two of appel¬ 
lants’ brief to Title 11, Chapter 2, Section 11(7) of the 
United States Code is the same as 11 United States 
Code 11(a)(7) to which reference is made above. 

j 

The appellate jurisdiction of this Court is governed 
by Sections 24 and 25 of the Bankruptcy Act. 

In citing the Federal Rules, appellants have omitted 
Rule 81 which provides, with respect to the F. R. Civ. P., 
that “they do not apply to proceedings in bankruptcy 
# * # except insofar as they may be made applicable 
thereto by rules promulgated by the Supreme Court of 
the United States.” Order 37 of the General Orders 
of Bankruptcy (appellants’ brief, page 5) does not seem 
to grant jurisdiction to a Bankruptcy Court to adjudi¬ 
cate in a summary proceeding a matter similar to the 
one above. The fund has already been distributed undOr 
Court Order. The appellee submits that the parties afe 
entitled to a full and plenary hearing -which cannot he 
accorded to them in a summary proceeding before the 
Referee as invoked by the appellants. 


I 
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SUMMARY OF ARGUMENT 

The appellee has attempted to state in concise terms 
the summary of the argument under the title “ Statement 
of Question Presented”. The decision of the Referee is 
concisely stated (J. A. 24 and 26) to the effect that the 
Court and the Referee are without jurisdiction to settle 
summarily a dispute between creditors and their attorney 
where the fund has already been distributed under Order 
of Court and is no longer under control of the Court. 
This position has been affirmed by the Judge (J. A. 28). 
The answer of the appellee (J. A. 16-19) sets forth con¬ 
cisely his view of both jurisdiction and facts. The facts 
have never been ruled upon; the jurisdiction has. 

ARGUMENT 

The appellee’s position about this regrettable contro¬ 
versy over his fee is stated as clearly as appellee can 
state it in his answer to the petition (J. A. 16-19). The 
Referee’s view of the jurisdictional question is clearly 
stated in his certificate (J. A. 24-26). The Judge’s de¬ 
cision is clear from his opinion (J. A. 27) including his 
obiter dictum statement above noted, decidedly in appel¬ 
lee’s favor, and his Order (J. A. 28). No amount of 
words which this appellee can use would add to these re¬ 
spective view points. 

Without repeating these matters, the Court is respect¬ 
fully requested to consider these papers as though they 
were set forth anew herein. 

The state court cases cited by appellants are not bank¬ 
ruptcy court cases and readily differentiate themselves 
.without repeating them seriatim. 

Appellants argue (Appellants’ Brief p. 9), that “there 
appears to be no case in point of a bankruptcy court 
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exercising its summary power over an attorney under 
circumstances such as these/’ . . . They state further, 
that notwithstanding this, the law seems plain that! a 
bankruptcy court has both express and inherent power 
to do so. Then they proceed to make an analogy between 
the position of attorneys as officers of courts and military 
officers, which appellee respectfully submits bears no 
analogy. Appellants continue their argument by citing 
numerous state cases dealing with the summary power 
of courts over their officers, but without, even in one 
instance, supplying any authority whatsoever for the 
proposition they have set forth namely, that a “bank¬ 
ruptcy court has both express and inherent jurisdiction 
to exercise summary power over its attorneys”. Courts 
of Bankruptcy have only such powers as are vested in 
them by Congress. Section 2 of the Bankruptcy Act 
(USC Title 11, Chap. 2, Sec. 11) provides for the juris¬ 
diction of said Courts. It is submitted that none of the 
powers vested in such Courts include jurisdiction in mat¬ 
ters such as the instant case. The question of jurisdic¬ 
tion is discussed at length in Collier of Bankruptcy (14th 
Edition), Vol. 1, Chapter 2, Section 2, p. 131 et seq. 

It is true that there is no case directly in point on the 
question here, but the case of In re: Rude, 101 Fed. S05, 
4 Am. B. R. 319, hereinafter discussed, should be worthy 
at least of mention by appellants since it clearly discusses 
a problem similar to the one involved here. 

The appellee respectfully submits that the Bankruptcy 
Court and the Referee do not have jurisdiction to deter¬ 
mine the pending controversy on summary proceedings 
as the bankruptcy assets have been paid over by the 
three trustees to the creditors or their authorized repre¬ 
sentatives under Order of Court. The bankruptcy fund 
is not in the hands of the trustees. 

In the case of In Re Rude , 101 Fed. 805, 4 Am. B. R. 
319, the Court required a trustee to satisfy a lien of an 
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attorney upon a claim he prosecuted, distribution having 
been made by the trustee without the order of the Referee 
or the Court. The Court said (101 Fed. 806, 807): 

“The assets of the bankrupt’s estate were within 
the control of the Court, and must be distributed 
under its orders. * * * 

“The trustee made the distribution in this case 
without any order or judgment as a basis for it * * *. 
There was no legal warrant for the distribution * * *. 
The fund must be regarded as still in the hands of 
the trustee, and under the control of the Court, to 
be paid out according to its order.” 

In this case the trustees, pursuant to an Order of Court, 
distributed the assets of the bankrupt’s estate among the 
creditors by checks payable to the creditors or their duly 
designated attorneys (Cert, of Ref., paragraph numbered 
2, J. A. 26; Appellants’ Petition, paragraph 5, J. A. 13). 
The trustees as such do not hold any funds of the bank¬ 
rupt’s estate. It is respectfully submitted that the Court 
and the Referee do not have summary jurisdiction to re¬ 
quire the trustees, or one of them, to pay again funds 
which they properly distributed under Order of Court. 
The appellee as trustee does not hold money payable to 
creditors of the estate. The trustees’ check vras payable 
to the creditors or their attorneys. The money was re¬ 
ceived by the appellee as attorney for the creditors, not 
as trustee in bankruptcy. It is submitted that regardless 
of other remedies available to the appellants, summary 
proceedings are not available in the Bankruptcy Court 
or before the Referee against the appellee as trustee 
where distribution has been made under Order of Court 
or against the appellee as attorney where the funds in 
controversy are no longer part of the bankrupt’s estate. 
To hold otherwise and to permit summary proceedings to 
lie in Bankruptcy Courts after the funds have been dis¬ 
tributed under Order of Court would carry the jurisdic¬ 
tion of the Referee and the Bankruptcy Court beyond 
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i 


the time when the funds were distributed by final act and 
would lead to endless controversies for settlement in the 
Bankruptcy Court of claims which had no connection with 

the collection and distribution of the bankrupt’s assets. 

i 

Appellants contend (Appellants’ brief, page 6) that 
the Bankruptcy Court has summary power to determine 
controversies between creditors and their attorneys and 
appellants say on page eight, “The Bankruptcy Court 
is no different from any court of general jurisdiction as 
to matters which are within the statutory intendment/’ 
citing Collier on Bankruptcy, Vol. 1, pp. 2104, p. 143. The 
appellee submits that the above quoted sentence is only 
part of the reference in Collier (14th Ed.) and the read¬ 
ing of the whole text of the paragraph shows clearly that 
there is no application of the quoted sentence to the case 
at hand. The whole section from Collier (14th Ed.) is 
as follows: I 


“The jurisdiction of the district courts sitting in 
bankruptcy is limited to matters conferred by statute 
or implied therefrom. The provision in § 2b that 
‘nothing in this section contained shall be construed 


to deprive a court of bankruptcy of any power it 
would possess were certain specific powers not hereip 


enumerated’ does not extend to powers beyond those 


expressly conferred by the Act, and those necessary 
to give full effect to jurisdiction conferred. But thte 
bankruptcy court is no different from any court of 
general jurisdiction as to matters which are within 
the statutory intendment. Thus, having acquired jur¬ 
isdiction in any particular case, its judgment is con¬ 


clusive upon the parties concerned, until set aside by 
motion or appeal, and it cannot be attacked collater¬ 
ally. Jurisdiction of the subject matter, however, can¬ 
not be secured by consent, other than as permitted 


by § 23b. But jurisdiction of the person only may 
always be conferred by consent, express or implied. 
In all cases, the distinction between an issue of jurist 
diction and one of venue should be borne in mind.’* 
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A reading of the reference made by appellants (Appel¬ 
lants’ brief, page 8) cited as Collier on Bankruptcy, Vol. 
2, pp. 23.04, p. 446, readily discloses that which appel¬ 
lants have said in extremely concise language, viz., that 
the summary jurisdiction of Courts of Bankruptcy is ex¬ 
pressly limited to matters of administration only. 

The respective jurisdiction of the Federal courts in 
bankruptcy and the state courts is governed by Sections 
23a and 23b of the Bankruptcy Act, but nothing contained 
in those sections gives any basis to a proceeding such as 
the one here between creditors and their attorney where 
the fund has been distributed to the creditors’ attorney 
by Order of Court. 

The appellants rely upon the case of Diggs v. Thurston, 
39 App. I). C. 267. That case refers, on page 275, to sec¬ 
tion 219 of the D. C. Code (quoted in the reporter’s notes 
on that page). The particular section which was 219 of 
that Code does not appear in the 1940 Code and was ap¬ 
parently repealed by the Act of April 19, 1920, 41 Stat. 
L. 561, Cli. 153, which enacted in its place the section 
now known in the 1940 Code as Title 11-1302 which pro¬ 
vides that the District Court “in general term” shall have 
full power and authority to censure, suspend from prac¬ 
tice or expel any member of its bar for various items of 
unprofessional conduct. Diggs v. Thurston, upon which 
appellants rely, was not a bankruptcy case but was a 
proceeding in the Court (Judge) belo\v and w'hich “w r as 
heard upon petition, answer, testimony of witnesses exam¬ 
ined in open court, and other evidence.” 

Apparently the appellants contend that the authority 
for summary proceeding in this case is provided under 
the rule announced in Diggs v. Thurston which was de¬ 
cided on the basis of a statute providing for summary 
proceedings which has since been repealed and where pres¬ 
ent statutory authority requires general term proceed¬ 


ings. 
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Appellants’ statement (Appellants’ brief p. 14) that 
“In the absence of statutory regulations, which is the 
situation in this jurisdiction, . . is therefore obviously 
not correct. 

The fee charged by the appellee did not in any way 
affect the distribution of the assets in the bankrupt estate. 
The fee was for work done by the appellee as attorney for 
the creditors and was deducted from the dividend allowed 
to the creditors after the same w T as distributed und,er 
order of Court. Limitation on the fees of trustees jin 
bankruptcy is intended to prevent the using up of the 
estate or exorbitant charges to be paid out of the estate. 
The fee in controversy in this case did not in any way 
affect the amount distributed to the creditors of the 
bankrupt and therefore was not a charge against the 
bankrupt estate. In Re Margolies, 191 F. 369, 370. 

The appellee has noted (Appellants’ brief, page 16) 
a statement that the appellee is invited to tell the Court 
of what his services consisted. It seems to the appellee 
that this already has been done in his answer (J. A. 16-19) 
and Exhibit “A” attached thereto. Any statement of 
evidence on the merits would convert this Court from a 
reviewing Court to a nisi prius court and surely could 
have no place in this record. Appellee would readily 
accept appellants’ invitation to tell this Court again aqd 
in greater detail of what his services consisted but thinks 
that to do so would constitute impertinence by him fo 
this Court. 

Appellants seek to require the appellee to detail in this 
Court the services rendered as if the attorney’s fee were de¬ 
pendent on a quantum meruit. The appellee had an agree¬ 
ment for a stated contingent fee under wdiich he w T as re¬ 
quired to furnish all services necessary for the purpose 
of employment. Whether the actual services rendered 
were substantial or not, he v~as required to represent his 
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client for the purpose employed. He actually performed 
the duties required. If in the course of his employment 
other services had been necessary, he would have been 
committed to perform these services without any expec¬ 
tation of an increase in the amount of compensation agreed 
upon or even any compensation if there were no recovery. 
This is the risk he assumed under his agreement with 
appellants. If there had been no distribution in the bank¬ 
ruptcy case, he would have received no compensation and 
could not have complained about it under the terms of 
his agreement. 

It is respectfully submitted that the judgment below 
should be affirmed. 

Respectfully submitted, 

H. Winship Wheatley, 

H. WrsrsHir Wheatley, Jr., 
Attorneys for Appellee, 

1010 Vermont Avenue, N. W., 
Washington, D. C. 
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